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Why are we here today?are here today?
» 34 CFR § 106.45
“A recipient must ensure that Title IX Coordinators, investigators, 
decision-makers, and any person who facilitates an informal resolution 
process, receive training on the definition of sexual 
harassment in § 106.30, the scope of the recipient's education 
program or activity, how to conduct an investigation and 
grievance process including hearings, appeals, and informal 
resolution processes, as applicable, and how to serve 
impartially, including by avoiding prejudgment of the facts 
at issue, conflicts of interest, and bias. A recipient must ensure 
that decision-makers receive training on any technology to be used at 
a live hearing and on issues of relevance of questions and 
evidence, including when questions and evidence about 
the complainant's sexual predisposition or prior sexual 
behavior are not relevant…A recipient also must ensure that 
investigators receive training on issues of relevance to create an 
investigative report that fairly summarizes relevant 
evidence …



What is Title IX?
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What is Title IX?
• Prior to Title IX women were excluded from certain colleges

and universities or from certain programs, more frequently
denied tenure and faced inequities relating to intercollegiate
sports. Title VII of the Civil Rights Act did not cover
education. Title IX was enacted in 1972 to fill in the gaps and
directly address sex discrimination in education.

• Since the 1990’s the federal government made explicit that
Title IX prohibition on sex discrimination covers sexual
harassment, including sexual assault, because such
misconduct impairs equal education access.

• It is a federal grievance process for students experiencing
sexual harassment or discrimination that is so severe, it
deprives the student of an equal educational opportunity.
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Where does Title IX apply?
• Title IX covers all the operations of a school that receives financial

assistance including academics, extracurricular activities, athletics,
and other programs.

• Title IX applies to all operations of a school, including those that
take place in the facilities of the school, on a school bus, or in a class
or training program sponsored by the school at another location.

• A school is also obligated to respond to sexual harassment off
campus when the school has substantial control over both the
person accused of engaging in harassment and the context in which
the harassment occurs.

• This includes sexual harassment that occurs in any building owned
or controlled by a student organization that is officially recognized
by a postsecondary institution.
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On the Basis of “Sex”?
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Title IX Regulations –
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Board Policy FFH (Local) 

• Statement of Nondiscrimination
» The District prohibits discrimination, including harassment, against any

student. Discrimination is defined as treating a student or group of
students differently from similarly situated students on the basis of race,
color, religion, sex, gender, national origin, age, disability, or any other
basis prohibited by law.

• Title IX Sexual Harassment
» District required to follow Title IX procedures upon a report of sex-

based harassment, including sexual harassment, gender-based
harassment, and dating violence when such allegations, if proved,
would meet the definition of sexual harassment in an education program or
activity against a person in the US under Title IX [See FFH (Legal)]
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Board Policy FFH (Legal) 
Under 2020 Regulations

• “Sexual Harassment” means conduct on the basis of sex that
satisfies one or more of the following:

» 1. An employee of the district conditioning the provision of an aid, benefit,
or service of the district on an individual’s participation in unwelcome
conduct;

» 2. Unwelcome conduct determined by a reasonable person to be so severe,
pervasive, and objectively offensive that it effectively denies a person
equal access to the district’s education program or activity;

» 3. “Sexual assault”; “dating violence”, “domestic violence” or “stalking” as
those terms are defined in the U.S. Code.
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What is “Sex”

• Binary Classification– Either of the two main categories (male and female) into
which humans and most other living things are divided on the basis of their
reproductive functions.

• Department of Education Definition– sex discrimination involves treating a
student unfavorably because of that person's sex, including the person's sexual
orientation, gender identity, or transgender status.
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Scenario 1: On the Basis of “Sex”?
• Alex is a 3rd grade male student. His favorite color is pink and he sometimes

colors his fingernails. Other students tease Alex because he often wears pink
and colors his fingernails. Is this discrimination based on “sex”?
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Scenario 2: “Sexual Harassment”?
• Betty comes to you and says that her math teacher is always looking at her

“funny,” and stares at other female students when they walk away from his
desk. This makes Betty uncomfortable. Is Betty experiencing “sexual
harassment”?
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When does “Unwelcome Conduct” Constitute 
Title IX Discrimination? 

• The conduct must be “severe, pervasive, and objectively offensive” 
as determined by a reasonable person.

• The bad behavior complained of must be highly severe to violate 
Title IX.

• Mere inconveniences or annoyances are insufficient. 

• Generally, an isolated act of harassment is insufficient. 
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Scenario 3: 
Severe, Pervasive, and Objectively Offensive?

• Student alleges that she is often teased, given stares and the cold shoulder from
other students.

• Why or why not is the conduct experienced by the student severe, pervasive
and objective offensive?

Phillips v. United Parcel Serv., No. 3:10-CV-1197-G-BH, 2011 WL 2680725, at *6 (N.D. Tex. June 21, 2011)
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Sexual Harassment Has Many Faces

• “Sexual assault”
» Unlawful, nonforcible sexual intercourse.
» Any sexual act directed against another person, without the victim's

consent.
• “Dating Violence” = violence committed by a person:

» (A) who is or has been in a social relationship of a romantic or intimate nature with the
victim; and

» (B) where the existence of such a relationship shall be determined based on a
consideration of the following factors: (i) The length of the relationship; (ii) The type of
relationship; (iii) The frequency of interaction between the persons involved in the
relationship.
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Sexual Harassment Has Many Faces

• “Stalking” = engaging in a course of conduct directed at a specific person
that would cause a reasonable person to:

» (A) fear for his or her safety or the safety of others; or
» (B) suffer substantial emotional distress.
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Deliberate Indifference 

• A District with actual knowledge of sexual harassment in an
education program or activity of the district against a person in the
U.S., must respond promptly in a manner that is not deliberately
indifferent. A district is deliberately indifferent only if its
response to sexual harassment is clearly unreasonable in light
of the known circumstances.

• When is the District’s conduct “clearly unreasonable”?
» When a school has actual knowledge of sexual harassment allegations but

does not take appropriate action based on the known circumstances.
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What does “Actual Knowledge” mean?

• Actual knowledge means notice of sexual harassment or allegations
of sexual harassment to:

» Title IX Coordinator;
» Any district official who has authority to institute corrective measures on

behalf of the District; OR
» Any employee of an elementary and secondary school.
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Scenario 4: “Clearly Unreasonable” Conduct?
• Student makes accusations of sexual harassment against her former softball

coach
• The school investigates but finds that the coach did not engage in prohibited

conduct (although some students describe seeing the coach “tap” or “slap”
students in the buttocks), decides to retain all of its coaches and allowed the
coach to return to work.

• After the investigation, Student is bullied by teammates. She reports this and
the school accommodates Student.

• Student’s parents decide to remove Doe from the district.
• Was the school’s conduct “clearly unreasonable”? Why or why not?

Facts from Doe v. Lake Travis Indep. Sch. Dist., No. A-19-CV-00430-RP, 2022 WL 867033, at *1 (W.D. Tex. Mar. 23,
2022)
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Title IX Prohibits Retaliation
• The district and other persons are prohibited from threatening, coercing, or 

discriminating against any individual for the purpose of interfering with any 
right or privilege secured by Title IX, or because the individual has made a 
report or complaint, testified, assisted, or participated, or refused to 
participate in any manner in an investigation, proceeding, or hearing under 
Title IX.

• Complaints alleging retaliation may be filed using the Title IX Formal 
Complaint process referred in FFH (Legal).
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Scope of School’s Education Program or Activity
• 34 CFR § 106.44

“Education program or activity” includes locations, events, or
circumstances over which the recipient [School District] exercised substantial
control over both the respondent and the context in which the sexual
harassment occurs, and also includes any building owned or controlled by
a student organization that is officially recognized by a postsecondary
institution.”
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Education Program or Activity
• Title IX obligations extend to off-campus sexual harassment

incidents if any of three conditions are met:

• The off-campus incident occurs as part of the recipient’s “operations” 
pursuant to 20 U.S.C. § 1687 and 34 CFR 106.2(h);

• The recipient exercised substantial control over the respondent and the
context of the alleged sexual harassment that occurred off-campus; or

• The incident of sexual harassment occurs at an off-campus building owned or
controlled by a student organization recognized by a postsecondary
institution.



Title IX Formal Complaint 
Procedures
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Scenario 6: Report of Sexual Harassment
• Betty comes to you, the Title IX Coordinator, and tells you that she is failing

because she is always worried about the ROTC instructor, who has been texting
her that she is “sexy” and that they “should hang out.” You review some of the
texts and confirm that the texts are inappropriate and have been occurring for
months. You inform Betty’s parents, who decline to submit a formal complaint.

• What should you do?
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District’s Response
• Upon receipt of a report alleging sexual harassment, the Title IX Coordinator

will promptly contact the complainant to offer supportive measures and
interact with the complainant to:

» (1) provide information about supportive measures;
» (2)Discuss the availability of supportive measures;
» (3) Consider the complainant’s wishes concerning supportive measures;
» (4) Explain to the complainant the process for filing a formal complaint under

Title IX; and
» (5)Provide each complainant with a copy of the District’s Title IX formal

complaint process.

See FFH (Legal)
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What are “Supportive Measures”?
• Non-disciplinary, non-punitive, individualized services offered as

appropriate, as reasonably available, and without fee or charge.

• Available to the Complainant or Respondent.

• Available to both Complainant and Respondent regardless of whether a
Formal Complaint has been filed.

• Students receiving Special Education Services:
» District must still provide FAPE
» Could trigger the obligation for an ARD meeting / 504 team & revision to IEP or 504 plan.
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What are some examples of “supportive measures”?

• Supportive measures may include:

 counseling;
extensions of deadlines or other course-related adjustments;
modifications of work or class schedules;
campus escort services;
mutual restrictions on contact between the parties; and
 Other reasonably supportive measures.
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District’s Response
• Coordinator will then evaluate the complaint to determine whether an

allegation of sex-based harassment would meet the definition of “sexual
harassment” under Title IX.

• For all other allegations, the Title IX Coordinator will follow the applicable
District policy and procedures, including

» FFH, as applicable, for Investigations of Reports Other Than Title IX,
» FFI regarding bullying,
» DH for employee standards of conduct, or the Student Code of Conduct.

• Concurrent with a Title IX formal complaint process, the District may
implement discipline in accordance with board policies and the Student Code
of Conduct for prohibited conduct other than sexual harassment as defined by
Title IX.
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Scenario 7: Investigating a Report of Sexual 
Harassment

• The Title IX Coordinator has assigned you as the Title IX Investigator for
Betty’s report.

• What should you do?
• After ensuring that the parties have been notified of the investigation process,

the investigator will meet promptly with each party to conduct initial
interviews, gather information, and collect evidence.



© 2021 J. Cruz & Associates, LLC All rights reserved.

Investigating a Formal Complaint
• Upon receipt of a formal complaint, the Title IX Coordinator will provide written

notice to the complainant and respondent about the allegations of sexual harassment and
allow sufficient time for the parties to prepare a response before any initial interview with the
assigned investigator.

• Title Coordinator appoints an investigator, decision-maker, and if necessary, an appeal
decision maker.

• After receiving the written complaint, the investigator will meet promptly with each party to
conduct initial interviews, gather information, and collect evidence.

• The parties may submit evidence, testimony, witnesses, or other information that they wish
the investigator to consider.

• The investigator must provide to any party whose participation is invited or expected, written
notice of the date, time, location, participants, and purpose of any investigative interview or
other meetings, with sufficient time for the party to prepare to participate.

• Parties must have same opportunities to have others present during interviews or related
proceedings, including an “advisor” (maybe an attorney).

• Equal opportunity for parties to present witnesses and evidence.
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How Much Time do I have to Complete the 
Investigation?

• Absent good cause, the investigation should be completed within 30 days of
the date of the formal complaint.
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Inspection of Evidence
• The investigator will make available evidence submitted by the parties or

obtained as part of the investigation that is directly related to the allegations
raised in a formal complaint to both parties for inspection and review.

• Prior to completion of the investigative report, the investigator will
send to each party and the party’s advisor, if any, the evidence subject to
review and inspection in an electronic format or hard copy.

• As required by law, each party must be allowed 10 days from the date of
receipt of the evidence to inspect and review the evidence, and to submit a
written response that the investigator will consider when completing the final
investigative report.
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Scenario 8: Drafting an Investigation Report
• You are the Title IX Investigator and have completed the collection of evidence

for Betty’s report.
• What is your next step?
• Draft an investigative report to submit to the decision maker.



© 2021 J. Cruz & Associates, LLC All rights reserved.

Investigative Report
• The investigative report will fairly summarize all relevant evidence and may

include the following content:
» Identification of the allegations potentially constituting sexual harassment;
» Any procedural steps taken by Title IX personnel from the receipt of the formal complaint

through the conclusion of the investigation, including any notifications to the parties,
interviews, site visits, and methods used to gather evidence;

» Responses of each party to the allegations in the formal complaint;
» Evidence obtained by the District; and
» Relevant evidence considered by the investigator.
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Title IX Decision Maker
• Ensure the Decision Maker is not the same person who investigated the

complaint and has received Title IX training.

• Decision Maker’s responsibility is to provide a written determination with
an analysis as to how the conclusion was reached.
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Scenario 9: Determining Responsibility
• The Title IX Coordinator has assigned you as the decision maker for Betty’s

report.

• You find that the testimony of the witnesses is conflicting and all witnesses are
credible. What should you do?

• Make a decision based on the preponderance of the evidence standard. You
find that the testimony is conflicting and inconclusive as to important facts of
the case, the burden of evidence is likely not met.
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Decision Maker Responsibilities
• A decision-maker designated by the Title IX Coordinator will make an

independent determination regarding a respondent’s responsibility for alleged
sexual harassment.

• The determination of responsibility may not be issued earlier than 10 days
from the date the parties received the final investigation report from the
investigator.

• After both parties have received the investigative report and prior to a
determination regarding responsibility, the decision-maker will notify each
party of the opportunity to submit written, relevant questions that a party
wants asked of any party or witness noted in the investigation report. The
decision-maker shall ensure that questioning is relevant, respectful, and non-
abusive. A response is not mandatory.
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Determining Responsibility
• The decision-maker will issue a determination regarding responsibility for the alleged

conduct in a reasonably prompt manner after the date all questions, answers, and
supporting documentation were requested to be submitted to the decision-maker.

• The decision must be based on the preponderance of the evidence.
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Elements of Written Determination of Responsibility
• The written determination of responsibility will include:

» Identification of the allegations potentially constituting sexual harassment;
» A description of the procedural steps taken from the receipt of the formal

complaint through the determination, including any notifications to the parties,
interviews with parties and witnesses, site visits, and methods used to gather other
evidence;

» Findings of fact supporting the determination;
» Conclusions regarding the application of the District’s applicable code of conduct or

other policy to the facts;
» A statement of, and rationale for, the result as to each allegation, including a

determination regarding responsibility, any Title IX disciplinary sanctions the District
will impose on the respondent, and whether remedies designed to restore or preserve
equal access to the District’s education program or activity will be provided to the
complainant; and

» The procedures and permissible bases for the complainant and respondent to
appeal the determination.
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Preponderance of the Evidence 
• Preponderance of the Evidence means “it is more likely than not” that the

respondent committed sexual harassment or violence.

• Who has the burden of proof following an allegation of illegal discrimination or
harassment under Title IX?

» School District
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Preponderance of the Evidence

• “Preponderance of Evidence” is a standard of evidence meaning that
a proposition is more likely than not to be true.

• Think: OJ Case
» Not enough evidence to hold him criminally responsible (without a reasonable doubt), but

enough to find him guilty in civil court (preponderance of the evidence).



© 2021 J. Cruz & Associates, LLC All rights reserved.

Scenario 10: Grounds for Appeal
• The decision maker has concluded that Betty has confused the ROTC

instructor for a third person who is neither an employee or under the control of
the District. Thus, the decision maker concludes that no Title IX violation
occurred. Betty wishes to appeal the decision maker. You are assigned as the
appellate decision-maker for Betty’s report.

• Under what circumstances must the school grant Betty an appeal?
» A material procedural irregularity;
» Newly discovered material evidence;
» Bias or conflict of evidence that materially affected the outcome.
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Appeals

• A party may appeal the written determination regarding
responsibility or a dismissal of a formal complaint or any
allegations therein on the following bases:

» Procedural irregularity that affected the outcome of the matter;
» New evidence that was not reasonably available at the time the

determination regarding responsibility or dismissal was made, that could
affect the outcome of the matter; or

» The Title IX Coordinator, investigator, or decision-maker had a conflict of
interest or bias for or against complainants or respondents generally or the
individual complainant or respondent that affected the outcome of the
matter.
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Appeals
• The appeal decision maker must not be the initial decision-maker, the 

investigator, or the Title IX Coordinator. 

• The school district’s policy may also offer additional bases for appeal.

• In an appeal of dismissal of a complaint or any allegation therein, the 
District’s designated appellate decision-maker will review the request for 
appeal and issue a written decision explaining why the appeal of the 
dismissal is granted or denied. 

• The written decision of the appellate decision-maker will provide the 
rationale for the District’s response to the complainant’s appeal of the 
District’s dismissal of a formal complaint or any allegation therein. 
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Appeals
• If an appeal regarding the determination of responsibility is filed, the determination

does not become final, and the District may not proceed with administering
Title IX disciplinary sanctions or remedies based on the determination,
until the date that the District provides both parties with the written result of the
appeal.

• If an appeal is not filed, the determination of responsibility becomes final on the
date on which an appeal of the determination would no longer be considered timely.

• For an appeal by either party to be fully effective, the District must wait to act on the
determination regarding responsibility while maintaining the status quo between the
parties through supportive measures designed to ensure equal access to education.
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Appeals
• The written decision of the appellate decision-maker will describe the 

result of the appeal of the determination regarding responsibility and the 
rationale for the result. 

• A copy of the written decision of appeal must be provided simultaneously 
to both parties. 

• Once an appellate decision-maker issues a written decision regarding the 
appeal of the determination of responsibility, the District will proceed 
with implementing Title IX disciplinary sanctions or remedies or take 
other appropriate action. 
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Scenario 11: Informal Resolution Process 

• Jordan is the Respondent in a formal complaint.  Jordan contacts 
you, the Title IX Coordinator, to ask if there is a way the parties can 
resolve the complaint in a way that does not involve a formal 
investigation of the allegations. 

• What do you do?
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Informal Resolution Process 
• If a formal complaint has been filed, other than a complaint alleging sexual

harassment of a student by an employee, and prior to reaching a determination
regarding responsibility, the Title IX Coordinator may offer but may not
require a party to participate in a voluntary informal resolution process, such
as mediation.

• In addition, either party may request informal resolution by making a written
request to the Title IX Coordinator, who will promptly notify the other party
of this request. The other party is not required to agree to participate. If a party
declines or at any time withdraws from an informal resolution process, the
Coordinator will notify the other party that the informal resolution process has
been terminated and resume the formal complaint process.
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Informal Resolution Process 
• Prior to facilitating or designating another person to facilitate the informal

resolution process, the Title IX Coordinator will provide both parties written
notice that contains at least the following information:

» the allegations;
» the requirements of the informal resolution process including the circumstances under 

which it precludes the parties from resuming a formal complaint arising from the same 
allegations; provided, however, that at any time prior to agreeing to a resolution, any party 
has the right to withdraw from the informal resolution process and resume the grievance 
process with respect to the formal complaint; and

» any consequences resulting from participating in the informal resolution process, 
including the records that will be maintained or could be shared.

• Obtain the parties’ voluntary, written consent to the informal resolution 
process.



Title IX Staff Training
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How to serve impartially

• Avoid conflicts of interest;
» A conflict of interest occurs when a personal or private interest potentially 

compromises someone’s judgment. 
» Title IX does not list the types of conflicts of interest; 
» Obvious conflicts of interest:

○ Title IX Coordinator is related to the Complainant or Accused; 
○ Title IX Investigator and parents of Accused are business partners;
○ Title IX Decision Maker is a coach/mentor of the Accused. 

» May include: 
○ Actual;
○ Perceived; 
○ Potential. 
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How to avoid being biased

• Bias means prejudice in favor of or against one thing, person, or
group compared with another, usually in a way considered to be
unfair.

• Frequently based on the Title IX personnel’s life experience. 
• Bias can be innate or learned. 
• Examples of types of bias: 

» Cognitive
» Anchoring
» Apophenia
» Attribution
» Confirmation
» Framing
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Issues of Relevance

• What is relevancy?
• The meaning of "relevance" in U.S. law is reflected in Rule 401 of the

Federal Rules of Evidence.
• That rule defines relevance as "having any tendency to make the

existence of any fact that is of consequence to the
determinations of the action more probable or less
probable than it would be without the evidence."

• In other words, if a fact were to have no bearing on the truth or falsity
of a conclusion, it would be legally irrelevant.
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Issues of Relevance

• Rule 401. Test for Relevant Evidence
» Evidence is relevant if:

○ (a) it has any tendency to make a fact more or less probable than it would
be without the evidence; and

○ (b) the fact is of consequence in determining the action.
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“Rape Shield” Protections

• A presumption that a complainant’s past sexual conduct or sexual
history is not admissible unless it meets certain exceptions:

• 1. The questions and evidence are offered to prove that someone other than
the Respondent committed the conduct alleged by the Complainant; or

• 2. The questions and evidence relate to specific incidents of the Complainant’s
prior sexual behavior with respect to the Respondent and are offered to prove
consent.
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Scenario 9: Use of Certain Evidence Against Parties 

• X accuses Y of non-consensual touching at an overnight band event. 
• During your investigation of X’s report, X states that someone has been 

leaving sexually-charged notes in her locker and she believes that Y is the 
culprit. That allegation is added to X’s report of Y. Some witnesses tell 
you that X is known to take birth control and wear very short skirts to 
overnight band events. Other witnesses tell you that Y is a serial dater, 
having dated 10 girls last summer alone. The witnesses also tell you that 
X is on and off with Z, who was expelled for leaving leaving-sexually 
charged notes in the lockers of ex-partners. 

• What evidence can be used to make a determination of responsibility? 
• What evidence cannot be used to make a determination of 

responsibility? 
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Scenario 9: Determining Relevance/ “Rape Shield”

• Evidence that X takes birth control and wears short skirts? The “rape shield”
prohibits the use of this evidence to show X is sexually active and therefore
more likely consented to Y’s touching.

• Evidence of Y’s dating history? The “rape shield” prohibits the use of this
evidence to prove Y is sexually active and therefore more likely to touch X.

• Evidence of X’s dating history with Z? The “rape shield” does not prohibit the
use of this evidence to show that Z, who has been previously found guilty of
leaving sexual notes in his exes’ lockers, left the note in X’s locker.

• Evidence of X’s texts to Y? The “rape shield” does not prohibit the use of this
evidence to show that X likely consent to the specific acts that she accuses Y of
performing without consent.
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Note: 

• Make sure you review the District’s Title IX Formal
Complaint Procedures.
• Make sure you are familiar with District Policies FFH
(Legal) and FFH (Local).
• Review FFH (Exhibit) to ensure the person designated as the
Title IX Coordinator is correct. Update as necessary.
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FFH (EXHBIT)
• Mathis ISD Title IX Coordinator (as of January 2023)
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FFH (LOCAL)
• FFH (LOCAL) addresses discrimination, including harassment, and retaliation

against District students.
• FFH (LOCAL) defines prohibited conduct and harassment;
• FFH (LOCAL) provides the reporting procedures for students who believe that

have experienced prohibited conduct;
• FFH (LOCAL) requires employees who suspect or receive direct notice that a

student may be experiencing prohibited conduct to immediately notify the Title
IX Coordinator;

• FFH (LOCAL) provides other procedures, such as the deadline to investigate,
taking interim action, and providing notice to parents, among other things.



End of Presentation

Thank You!
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